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CITY OF NEW BEDFORD

. In the Year Two Tho_usand and Eleven R ECE ' VE D

AN ORDINANCE APR <o

Conservation Comrmission

AMENDING CHAPTER 17, SECTION 17-18 NONCRIMINAL DISPOSITIONS OF VIOLATIONS
OR CERFARN ORDINANCES; RULES AND-REGULATIONS

3- 509 .
' Be it ordained by the City Council of the City of New Bedford as follows:—
SECTION 1.

Chapter 17, Section 17-18, Paragraph (J) of the New Bedford City Code of Ordmances is
hereby amendcd by adding the following subjects as offenses: .

Section - Subject : - ~ Fine
15-101 _. - Wetlands Protectioﬁ — First Offeﬁsc $25.00
15-101 ; - ' Wetlands Protection — Second Offense $75.00
15-101 Wetlands Protection — Third Offense . $150.00
15-101 Co | Wetlands Prqtéction —Fourthand $300.00
- Subséquent Offenses :
EEJI[CN 2.

This Grdinance shall take effect in accordance with the provisions of Chapter 43 of the
General Laws.

IN CITY COUNCIL, February 24, 201 1
Passed to a Second Readmg and Referred to the Committee on Ordinances in its Second
Reading Stage. ' : _ Rita D. Arruda, City Clerk

IN CITY COUNCIL, April 14, 2011
Passed, to be Ordamed and Rule 40 Waived — Yeas 10, Nays 0.

Rita D. Arruda, City Clerk

Presented to the Mayor for approval April 15, 2011. Rita D. Arruda, City Clerk
Approved April 19, 2011. : Scott W. Lang, Mayor

a true copy, aftest:

City Clerk
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CITY OF NEW BEDFORD
Inthe Yéar Two Thousand  and Eleven

AN ORDINANCE

Amending Chapter 15, Licenses and Permits; Business Regulations

B
| Be It ordained by the City Councll of the City of New Bedford as follows:—
 SECTION 1. Chapter 15, Licenses and Permits; Business Regulations, is hereby amended by
“adding a new Amde VII, Wetlands Protection, as follows: ' . —

Sec, 15-101. Wetlands Protection.
1. Purpose

The purpose of this ordinance is to protect the wetlands and all other resources currently.
protected under the MA Wetlands Protection Act (M.G.L. c. 131 § 40) and Regulations (310
CMR 10.00 et seq.) in the City of New Bedford. This ordinance regulates activities deemed
by the Conservation Commission likely to have a significant or cumulative effect on resource
aréa values; including -- but not limited to -- public or private water supply, groundwater
supply, flood control, storm damage prevention, prevention of pollution, protection of
fisheries, protection of land containing shellfish, and protection of wildlife habitat, This
ordinance reflects and enforces the Conservation Commission fee schedule and shall further | |
authorize the Conservation Commission to. amend said fee schedule as needed, to reflect the

. |. expenditures for administrative and technical staff review time required to perform their

- duties. This ordinance permits the Conservation Comrmssxon the ability to enforce, through
criminal or non-cnmma! disposition,

2, Jurisdictioﬁ

Except as permitted by the Conservation Conimission, or as provided in this ordinance, no
. person. shall remove, fill, dredge, alter, or build upon or w1thm 100 feet of any bank; upon or

ey

*\"\ntl'nnI 100 feet of any lake, river, pond (or) stream; land under any fresh or salt waters; of -

upon alny land subject to flooding or inundation by groundwater or surface water.

-




Resource areas protected under this Grdinance shall mean all wetland resource areas protected
in MGL. c. 131, § .40 and'its Regulations: 310 CMR 10.00 et, seq. The Conservation
Commission will also work with eacl; individial applicant to achieve up to a 25’ setback from,
' Tesource areas, however this 25° ‘setback is not a mandate of this Ordinance. Science and

Conservation Commission experience have proven the significant benefits of a 25° setback to
the resource Areas and the residents. -

3. Exéeptions
R o .

The permit and application required by this Srdinance shall not be required for maintaining,
repairing, or replacing an existing and lawfully located structure or facility used in the service
~ of the public to provide electric, gas, water, telephone, telegraph, or other telecommunication
services, provided that the structure or facility is not substantially changed or enlarged,
provided that written .notice has been given to the Conservation Commission prior to-
- commencement of work, and provided that the work conforms to performance standards and
design specifications in regulations adopted by the Conservation Commission,

The permit and application required-by this Ordinance shall..not apply to _ei'nex"gency projects

a political subdivision thereof, provided that advance notice, oral or written, has been given to
. the Conservation Commission prior to Commencement of work or. within 24 hours after
commencement, provided that the Conservation Commission certifies the work as an
emergency project, and provided that the work is performed only for the time certified by the -
~onservation Commission' for the limited putposes necessary to abate the emergency. If the
mergency requires a permanent repair, ‘then within 60 days of commencement of an
emergency project a permit application shall be filed with the Conservation Commission for
Teview as provided in this Oidinance. - " - ' :

| In'addit{on to those 'statgd in this Section, the exceptions provided in Wetlands Protection Act
(M..G.L.:Ch._ 131 § 40 as amended) shall apply. . '

4. Application for Permits

Written application for a permit to perform work regulated by this Ordinance (hereinafter
"application") shall be filed with the Conservation Commission. The application shall include
such plans as are necessary to describe proposed activities and their effects on the
ehvironment. No work ‘shall commence except upon receipt and in compliance with a permit
issued pursuant to this Ordinance, o _ .

The application and pl,ans- shéIl contain data as required by this @rdinance and regulations
adopted by the Conservation Commission, The plans and documentation required shal] be
determined to be adequate by the Conservation Commission, -



The Conservation Commission may accept as the application and plans under this Ordinance the Notice of
Intent (hereinafter known as a “NOI”) and plans filed under the Wetlands Protection Act, M.G.L. c. 131, § 40.
Any person planning on conducting work in or within 100 of a Resource Area sha!l file a NOL.

Any person desiring to know whether proposed work or an area is subject to this Ordinance may in writing file a
Request for Determination of Applicability (hereinafter known as an "RDA") from the Conservation
Commission. Such a Request for Determination shall contain data and plans specified by the regulations of the
Conservation Commission. The Conservation Commission may accept as the application and plans under this
Ordinance the RDA application and plans filed under the Wetlands Protection Act, M.G.L. ¢. 131, § 40. 5.
Notice and Hearings

Any person filing an RDA or NOI with the Conservation Commission shall, at the same time of filing, give
* written notice thereof, by Certified Mail or hand dehve:y, to all abutters (owning land within 100 feet of the
property line of the property at which the work is proposed) according to the most recent records of the
Assessors, including those across a traveled way, way of water, or railroad bed. The notice shall enclose a copy
of the application or request, with plans, or shall state where copies may be examined by abutters. When an -
applicant is other than the owner, the application shall be signed by the record owner(s) of the property and the

request, the notice of the hearing and the determmatlon itself shall be sent by the applicant to the owner via
Certlﬁed Mail.

The Conservation Commission shall commence the public hearing on ‘any application or request for
determination, with written notice given, in a newspaper of general circulation in the City 5 working days prior
to the Hearing. The expense of the legal ad shall be paid by the applicant.

The Conservation Commission shall commence the public hearing on any application or request for
determmatxon within 21 days from receipt of a complete application.

The Conservation Commission shall issue its permit, determmatlon, or other action in writing within 21 days of
the close of the public hearing thereon.

* The Conservation Commission may combine its heaing under this Ordinance with the hearing conducted under
the Wetlands Protection Act, M.G.L. Ch. 131 Section 40.

For reasons announced by the Conservation Commission at the hearing, the Conservation Commission shall
have authority to continue or postpone the hearing to a date announced at the hearing, either for receipt of
additional information offered by the applicant or others, or for information required of the applicant, deemed
necessary by the Commission in its discretion. In the event the applicant objects to a continuance or
postponement, the hearing shall be closed and the Conservation Commission shall take action on such
information as is available.

6. Permit and Conditions

If the Conservation Commission after a public hearing determines that the area which is the subject of the
application is likely to be significant to the interests protected by this Ordinance, the Conservation Commission,
within 21 days of the close of the hearing, shall issue or deny a permit for the work requested. If it issues a
permit, the Conservation Commission shall impose conditions which the Conservation Commission deems
necessary or desirable to protect those interests, and all work shall be done in accordance with those conditions.



If the area is deemed not likely to be sxgmﬁcant to the interests protected by this Ordinance, the Conservation
Commission shall inform the applicant that the work does not require a permit.

Permits shall expire three years from the date of issuance. A permit issued in response to a NOI application may
be extended for one or more periods of up to three years each, provided that a request for an extension is

received in writing by the Conservation Commission 30 days prior to expiration. A permit issued in response to
a RDA application shall not be extended,

For good cause, the Conservation Commission may revoke or modify a permit issued under this Ordinance,
provided, however that no such revocation or modification shall occur unti! the Conservation Commission has
-conducted a public hearing on the matter,

The Conservation Commission may combine the permit or other action on an application issued under this
ordinance with the order of conditions issued under the Wetlands Protection Act.

7. Rules and Regulations

The Conservation Commission may promulgate rules and regulations and may establish and amend fees to
effectuate the purposes of this Ordinance.

8. Enforcement

A. No person shall remove, fill, dredge, build upon, degrade, damage vegetation, or otherwise alter
resource areas protected by this Ordinance, or cause, suffer, or allow such activity, or leave in place
unauthorized fill or otherwise fail to restore illegally altered land to its original condition or fail to
comply with a permit or an enforcement action issued pursuant to this Ordinance.

B. The Conservation Commission and its Agents and employees shall have the authority to enter upon
privately owned land for the purposes of performing their duties under the Ordinance and may make or
cause to be made such examinations, surveys, or sampling as the Conservation Commission deems
necessary, subject to the constitutions and laws of the United States and the Commonwealth.

C. The Conservation Commission shall have the authority to enforce this Ordinance and regulations and
permits issued hereunder by violation notices, administrative orders and civil and criminal court actions.

.D. Upon request of the majority of the Conservation Commission, the Clty Solicitor may commence civil
or criminal legal action for enforcement under the law. Environmental officers, police officers or other
officers having police powers, shall have the authority to assist the Conservation Commission in the
enforcement of this Ordinance.

E. Any person who violates any provision of this Ordinance or regulations promulgated hereunder, or any
person who violates any permit, enforcement order or violation notice issued by the Conservation
Commission or its authorized agent, shall be punished by a fine of not more than $300.00. Each day or
portion thereof during which a violation continues, or unauthorized fill or other alterations remain in
place, shall constitute a separate offense and each provision of the Ordinance, regulation, permit,
enforcement order or violation notice shall constitute a separate offense.

F. The Conservation Commission and its authorized agents shall have the right to enforce this Ordinance
pursuant to the noncriminal disposition procedures set forth in Section 17-18 of this Code.



9. Burden of Proof

The applicant for a permit shall have the burden of proving, by a preponderance of the credible evidence, that
the work proposed in the permit application will not have unacceptable significant or cumulative effect upon the
resource area values protected by this Ordinance. Failure to provide adequate evidence to the Conservation
Commission supporting this burden shall be sufficient cause for the Conservation Commission to deny a permit
or grant a permit with conditions.

10. Appeals

A decision of the Conservation Commission shall be reviewable in the Superior Court in accordance with
M.G.L. Ch. 249 §4. ' '

11. Relation to the Wetlands Protection Act

This Ordinance is adopted under the Home Rule Amendment of the Massachusetts Constitution and the Home
Rule statutes, independent of the Wetlands Protection Act (M.G.L. Ch, 131 §40) and Regulations (310 CMR
10.00) thereunder. It is the intention of this ordinance that the purposes, jurisdiction, authority, exemptions,
regulations, specifications, standards, and other requirements shall not be interpreted and administered as stricter
than those under the Wetlands Protection Act and Regulations.

12, Severabiligg

The invalidity of any Section or pfovisioh of this Ordinance shall not invalidate any other section or provision
thereof, nor shall it invalidate any permit, approval or determination which previously has been issued.

SECTION 2.
This Ordinance shall take effect in accordance with the provisions of Chapter 43 of the General Laws.

IN CITY COUNCIL, February 24, 2011
Passed to a Second Reading and Referred to the Committee on Ordinances in its Second Reading Stage.
Rita D. Arruda, City Clerk
IN CITY COUNCIL, April 14, 2011 .

Passed, to be Ordained and Rule 40 Waived — Yeas 10, Nays. 7 Rita D. Arruda, City Clerk
Presented to the Mayor for approval April 15, 2011, Rita D. Arruda, City Clerk
Approved April 19, 2011. ' Scott W, Lang, Mayor -
a true copy, attest: |



